ADMINISTRATIVE
PENALTIES

POLICY STATEMENT

31 March 2025
P 03/23



FOREWORD

This document sets out the Gibraltar Competition
and Markets Authority’s (the "GCMA”) statement
of policy regarding its powers under section 42 of
the Competition Act 2020 (the "Act”) to impose
penalties on a person who fails to comply with a

requirement imposed under sections 14, 15, 16,

17, 18 and 41 of the Act.

The GCMA's powers relate to its investigations
Iinto the Chapter 1 and Chapter 2 prohibitions as
set out in section 12 of the Act. These prohibitions
deal with agreements between undertakings and
the abuse of dominance respectively.

The GCMA considers that penalties imposed on an
undertaking should, on the one hand, achieve the
GCMA’s policy objectives of incentivising
compliance with its investigatory powers and
deterring future failures to comply, while not
being disproportionate or excessive in all the
circumstances of the case.
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|. ACKNOWLEDGEMENTS

Where appropriate, the Gibraltar Competition and Markets Authority will seek to ensure that
locally published guidance notes are consistent with those published by fellow Competition
Authorities in other jurisdictions.

As well as reflecting the existing competition standards and practices in Gibraltar, parts of this
document reflect and/or incorporate the guidance from the UK’s Competition and Markets
Authority.

The following document was used in the production of these guidelines:

(a) “Administrative penalties: Statement of Policy on the CMA's approach”, Competition and
Markets Authority, CMA 4!

1 “*Administrative penalties: Statement of Policy on the CMA’s approach”, CMA4, January 2014
<https://assets.publishing.service.gov.uk/media/5a7cblcee5274a2f304ef865/CMA4 -
Admin Penalties Statement of Policy.pdf>, accessed 15/10/24.



https://assets.publishing.service.gov.uk/media/5a7cb1cee5274a2f304ef865/CMA4_-_Admin_Penalties_Statement_of_Policy.pdf
https://assets.publishing.service.gov.uk/media/5a7cb1cee5274a2f304ef865/CMA4_-_Admin_Penalties_Statement_of_Policy.pdf

2. INTROBUETION

The Gibraltar Regulatory Authority (the “Authority”) is designated as the competent authority
for the promotion and enforcement of competition law in Gibraltar. Pursuant to such
designation, the Authority must discharge all the functions, duties and obligations in
accordance with the Competition Act 2020 (the “Act”), acting in its capacity as the Gibraltar
Competition and Markets Authority (the "GCMA").

This document sets out the GCMA'’s statement of policy regarding its powers under section 42
of the Competition Act 2020 (the “Act”) to impose penalties on a person who fails to comply
with a requirement imposed under:

Section 14 — Investigations: powers to require documents and information;
Section 15 — Investigations: power to ask questions;

Section 16 — Power to enter business premises without a warrant;

Section 17 — Power to enter business premises under a warrant;

Section 18 — Power to enter domestic premises under a warrant;

Section 41 — Information relating to transferred EU anti-trust commitments and transferred
EU anti-trust directions.

The GCMA’s powers above relate to its investigations into the Chapter 1 and Chapter 2
prohibitions as set out in section 12 of the Act. These prohibitions deal with agreements
between undertakings and the abuse of dominance respectively.

When reaching decisions regarding enforcement action for failure to comply with the
investigatory powers described above, the GCMA must have regard to this policy statement.
The GCMA will apply this statement flexibly according to the circumstances of the case.
However, different considerations may be relevant to the assessment of the appropriate
penalty, depending on which statutory power the GCMA is using.

It is important that the GCMA continually adapts its approach to penalties under
the relevant sections mentioned in this document to ensure that it is fulfilling its
statutory duty in light of a dynamic and evolving economy. It therefore reserves
the right to amend these guidelines from time to time in line with regulatory
experience gained and expertise acquired.



3. LEGAL FRAMEWORK

The GCMA may impose administrative penalties on persons who fail, without reasonable
excuse, to comply with requirements imposed on them under sections 14, 15, 16, 17, 18 or
41 of the Act?. These requirements can be imposed during any investigation in relation to the
Chapter 1 and Chapter 2 prohibitions carried out pursuant to section 12 of the Act.

Penalties can be imposed for failure to:

1. provide a specified document or specific information (section 14);

2. answer questions asked by the GCMA (section 15);

3. comply with the GCMA's powers to enter business and domestic premises (sections 16,
17 and 18); and

4. provide a specified document or specific information for the purposes of assisting the GCMA:
(a) to monitor compliance with any transferred EU anti-trust commitments; or
(b) to decide whether to make an application under section 39(2) in respect of those
commitments (section 41).

In terms of this document, section 43 of the Act states:

“43.(1) The GCMA must prepare and publish a statement of policy in relation to the use of its
powers under section 42.

(2) The GCMA must, in particular, include a statement about the considerations relevant to
the determination of the nature and amount of any penalty imposed under section 42.

(3) The GCMA may revise its statement of policy and, where it does so, it must publish the
revised statement.

(4) The GCMA must consult such persons as it considers appropriate when preparing or
revising its statement of policy.

(5) If the proposed statement of policy or revision relates to a matter in respect of which a
regulator exercises concurrent jurisdiction, those consulted must include that regulator.

(6) In deciding whether and, if so, how to proceed under section 42, the GCMA must have
regard to the statement of policy which was most recently published under this section at the
time when the failure concerned occurred”.

2 Section 42(1) of the Competition Act 2020.



Furthermore, section 42 explains the following:

“42.(1) Where the GCMA considers that a person has, without reasonable excuse, failed to
comply with a requirement imposed on the person under section 14, 15, 16, 17, 18, or 41, it
may impose a penalty of such amount as it considers appropriate.

(2) The amount may be-

(a) a fixed amount;

(b) an amount calculated by reference to a daily rate; or

(c) a combination of a fixed amount and an amount calculated by reference to a daily rate.
(3) A penalty imposed under subsection (1) must not-

(a) in the case of a fixed amount, exceed such amount as the Minister may by order specify;

(b) in the case of an amount calculated by reference to a daily rate, exceed such amount per
day as the Minister may so specify;

(c) in the case of a fixed amount and an amount calculated by reference to a daily rate, exceed
such fixed amount and such amount per day as the Minister may so specify.

(4) The fixed amount specified for the purposes of subsection (3)(a) or (c) may not exceed
£30,000.

(5) The amount per day specified for the purposes of subsection (3)(b) or (c) may not exceed
£15,000.

”

Criminal offences

Certain criminal offences in relation to interference with the GCMA's investigatory powers
operate alongside the enforcement powers detailed in this statement. The criminal offences
are set out in section 44, 45 and 46 of the Act.

Section 44 of the Act explains that a person is guilty of an offence if he or she intentionally
obstructs the GCMA in the exercise of its powers to carry out inspections under section 16 of
the Act. A person guilty of this specific offence is liable on summary conviction, to a fine not
exceeding the statutory amount and on conviction on indictment, to a fine.

A person who intentionally obstructs an officer in the exercise of his powers under a warrant
issued pursuant to section 17 or 18 of the Act is also guilty of an offence and liable on summary
conviction to a fine not exceeding the statutory maximum and on conviction on indictment, to
imprisonment for a term not exceeding two years or to a fine or both.



Pursuant to section 45 of the Act, a person is guilty of an offence if, having been required to
produce a document under section 14, 16, 17 or 18 of the Act —

(a) he intentionally or recklessly destroys or otherwise disposes of it, falsifies it or conceals it;
or

(b) he causes or permits its destruction, disposal, falsification or concealment.

A person guilty of an offence under subsection (1) is liable on summary conviction, to a fine
not exceeding the statutory maximum and on conviction on indictment, to imprisonment for
a term not exceeding two years or to a fine or to both.

Finally, under section 46 of the Act, if a person knowingly or recklessly provides false or
misleading information to the GCMA or another person in connection with an investigation,
that person is guilty of an offence and is liable on summary conviction, to a fine not exceeding
the statutory maximum and on conviction on indictment, to imprisonment for a term not
exceeding two years or to a fine or both.

Amount of penalty

As mentioned above, the GCMA may impose such administrative penalty as it considers
appropriate. The current maximum specified are as follows:

e £30,000 (fixed amount)
e £15,000 (daily rate), and

e £30,000 and £15,000 (fixed amount and daily rate together).



4. STATEMENT OF POLICY ON ADMINISTRATIVE
PENALTIES

The GCMA considers that penalties imposed on an undertaking should, on the one hand,
achieve the GCMA's policy objectives of incentivising compliance with its investigatory powers
and deterring future failures to comply, while not being disproportionate or excessive in all
the circumstances of the case. When assessing whether and in what amount a penalty should
be set, the GCMA will have regard to the factors referred to in this section in the round,
including the nature and gravity of the failure, any adverse effects on the GCMA’s
investigation, the undertaking’s reason for the failure and the size and administrative and
financial resources available to the undertaking.

Factors influencing decision to impose a penalty

The GCMA will consider whether to impose a penalty on a case-by-case basis, taking into
account all relevant circumstances. However, the GCMA may be more likely to impose a
penalty where it considers one or more of the following factors are present:

e the failure to comply is likely to have an adverse impact on the GCMA’s investigation,
in particular the ability to obtain evidence relevant to the determination of issues being
investigated and the ability to meet investigation timetables;

e the failure to comply is significant and/or flagrant;

e the undertaking has previously failed to comply with an information request or GCMA
decision, whether in the current investigation or previously (that is, there is an element
of “recidivism”);

e the imposition of a penalty is required to encourage (swift) compliance by the
undertaking; and

e the undertaking sought to obtain an advantage or derive benefit from the failure.

For the majority of the GCMA's investigatory requirements, penalties can only be imposed if a
failure to comply is “without reasonable excuse™. The Act does not define the phrase and
therefore the circumstances that constitute a reasonable excuse are not fixed and the GCMA
will consider whether any reasons for failure to comply amount to a reasonable excuse on a
case-by-case basis. The GCMA will also consider whether a significant and genuinely
unforeseeable or unusual event and/or an event beyond the undertaking’s control has caused
the failure and the failure would not otherwise have taken place. For example, a significant
and demonstrable IT failure (which could not reasonably have been foreseen or avoided)
which prevented the undertaking from meeting a deadline might, depending on the
circumstances, amount to a reasonable excuse.

3 Section 42(1) of the Competition Act 2020.



Factors affecting the type of penalty imposed

The GCMA has a choice as to the type of penalty that may be imposed. It will consider a
number of factors, in the round, on a case-by-case basis including the following non-
exhaustive factors:

e The factual circumstances in which a penalty is being considered. The
assessment of whether to impose a fixed or daily penalty, or a combination of the two,
will involve consideration of the need to incentivise timely compliance with the
investigatory requirements. Daily penalties, for example, (either alone or in
combination with a fixed penalty) may create greater incentives for parties to comply
swiftly with the necessary requirements since the penalty imposed on the undertaking
is directly related to the time it takes to comply with the request. It is also likely that
daily penalties may result in a greater overall penalty than the maximum fixed penalty
if the undertaking fails to comply promptly. They may be particularly appropriate in
situations where timely compliance is likely to be of utmost importance, for example
where timetables are involved.

¢ The deterrent effect of the penalty. The GCMA will consider the level of penalty
that is likely to have the requisite deterrent effect, both on the undertaking and more
generally on those who may be subject to investigatory requirements in the present
or in future investigations, having regard to the need for the penalty to be
proportionate in all the circumstances. This assessment may affect the level of fixed,
daily or combined penalty that is set. Further, where it is important to send a strong
deterrent message, for example where there is an egregious or persistent failure to
comply, it may be important to impose a penalty at a level that can only be reached
by the combination of fixed and daily penalties.

¢ Whether the failure to comply has been remedied. In some cases where an
initial failure has been remedied, it may still be appropriate to impose a penalty to
reflect the nature and gravity of the failure and/or to achieve deterrence. In those
circumstances, only a fixed penalty would be available as daily penalties can only be
used for a continuing period of non-compliance after formal notice of the imposition
of a penalty.* In cases of an extended and unremedied failure to comply with
investigatory requirements, the GCMA may be more likely to impose a daily penalty
for the duration of the failure®, together with an additional fixed penalty to underline
the seriousness of the failure and/or achieve deterrence, while still ensuring that the
penalty is proportionate in all the circumstances.

Factors affecting the level of penalty imposed

The GCMA will assess all the relevant circumstances of the case in the round in order to
determine a penalty that is reasonable, appropriate and thus proportionate in the
circumstances. The GCMA is likely to set penalties towards the upper end of the relevant
statutory maximum for the most serious failures to comply and/or where it is necessary to do

4 Section 42(6)(b) of the Competition Act 2020.

> Unless the duration falls in a period after which the GCMA cannot impose a fine. See section 42(7)(b) and (c) of
the Competition Act 2020.



so having regard to the undertaking’s size and financial position. The GCMA may also consider
the following non-exhaustive factors on a case-by-case basis:

the scale of any adverse effects on the case (including costs) that will be incurred by
the GCMA if the investigation has to be extended to take account of information
provided late;

the nature and gravity of the failure, including: whether the failure was intentional,
the extent of any negligence involved in the failure, whether there was any attempt to
conceal the failure from the GCMA and the extent, if any, to which the undertaking
complied with other aspects of the investigatory requirements;

the reasons given by the undertaking for the failure to comply with the investigatory
requirements;

whether the undertaking derived any advantage from its failure or might reasonably
be expected to do so;

any steps taken in mitigation by the undertaking to avoid the failure and/or ensure
that failures do not occur in the future, or to discipline responsible individuals;

continuation or cessation of the failure after the undertaking became aware of the
contravention or failure, or of the GCMA's concern that there might have been a
contravention or failure;

whether the involvement of senior staff contributed to any failure, including whether
such individuals made arrangements for suitable resources to be made available to
comply with the investigatory requirements;

the size of, and administrative and financial resources available to the undertaking;

whether the undertaking has ever failed to comply with an investigatory requirement
or GCMA decision, either in the current investigation or previously (that is, whether
there is an element of “recidivism”). The seriousness of any past failure(s), the time
that has elapsed since the failure(s) occurred, and any other relevant factors may be
taken into account.



2. PROGEDURE

In addition to the statutory procedural requirements, the GCMA will follow the procedures set
out below. It should be noted that, notwithstanding these procedures, time for the purposes
of assessing duration relevant to a fine will start to run from when the failure takes place,
other than in relation to daily penalties in relation to the requirements of the Act where no
account is taken of any days before service of the notice imposing the penalty.

Where it appears that the undertaking has failed to comply with an investigatory requirement
without reasonable excuse, before making a final decision to impose a penalty the GCMA will
issue a provisional decision setting out the reasons for its proposed action, the approach that
it proposes to take in imposing a penalty and the proposed nature and level of penalty. The
undertaking will be given a reasonable opportunity to make representations on the provisional
decision to the GCMA. The period within which representations must be received will be
determined on a case-by-case basis having regard to the nature of the failure to comply and
the constraints of the investigatory timetable.

Statutory procedural points
The following statutory procedural requirements apply to all administrative penalties the GCMA
may impose. Once the GCMA has reached a decision to impose an administrative penalty, the
GCMA shall give notice of the penalty to the undertaking as soon as practicable:

o that the GCMA has imposed a penalty on the undertaking;

¢ whether the penalty is a fixed penalty, calculated by reference to a daily rate, or both;

¢ the amount of the penalty, and where calculated by reference to a daily rate, the day
on which the amount starts to accumulate and might cease to accumulate;®

e the failure which the GCMA considers gave it the power to impose a penalty;

e any other facts which the GCMA considers justify the imposition of a penalty and the
amount of the penalty;

e the manner in which, and the place at which, the penalty is required to be paid to the
GCMA;

e the date or dates by which the penalty or (as the case may be) different portions of it
are required to be paid;

e that the penalty or different portions of it may be paid earlier than the date or dates
by which it or they are required to be paid, and;

e details of the undertaking’s rights to apply to have the dates on which payments are
due varied or to appeal the imposition or nature of the penalty, or the amount of the
penalty or the specified date or dates of payment.

6 No account is taken of any days before service of the notice imposing the penalty.



Appeals
Where the undertaking is aggrieved by the imposition or the nature of the penalty for failure

to comply with requirements of the Act, its amount or the date by which the penalty is required
to be paid, the undertaking may appeal to the Supreme Court.

10



CONTACT LS

Gibraltar Regulatory Authority
Gibraltar Competition and Markets Authaority

Znd Floor, Eurotowers 4, | Europort Road, Gibraltar

O  (350) 20074836
@ competition@gra.gi
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https://www.youtube.com/channel/UCO958LkccAK48VwKvKS5Djg
https://www.facebook.com/GibraltarRegulatoryAuthority
https://twitter.com/gibregauthority
https://www.linkedin.com/company/gibraltar-regulatory-authority

