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FOREWORD

The Gibraltar Competition and Markets Authority
leniency policy enhances and facilitates its
enforcement actions against cartel conduct, Not
only does the policy help to uncover cartels that
would otherwise go undetected, it also
encourages firms that have been involved in
wrong-doing to provide first-hand, direct
evidence and to cooperate proactively in the
bringing of successful enforcement action.

In return, firms who fully and actively assist us
in pursuing those purposes may benefit from
immunity from, or a reduction in, financial
penalties. Similarly, cooperating individuals
receive protection from personal sanctions in the
form of immunity from criminal prosecution.
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|. ACKNOWLEDGEMENTS

Where appropriate, the GCMA will seek to ensure that locally published guidance notes are
consistent with those published by fellow Competition Authorities in other jurisdictions.

As well as reflecting the existing competition standards and practices in Gibraltar, parts of
this document reflect and/or incorporate the guidance from the UK’s Competition and
Markets Authority.

The following document was used in the production of these guidelines:

(a) “Applications for leniency and no-action in cartel cases”, Office of Fair Trading, OFT1495!

1 “Applications for leniency and no-action in cartel cases”, Office of Fair Trading, OFT1495, July 2013, <
https://assets.publishing.service.gov.uk/media/5a7b9fec40f0b62826a04c65/0OFT1495.pdf >, accessed 20/03/24.
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2. INTROBUECTION

The Gibraltar Regulatory Authority (the “Authority”) is designated as the competent
authority for the promotion and enforcement of competition law in Gibraltar. Pursuant to
such designation, the Authority must discharge all the functions, duties and obligations in
accordance with the Competition Act 2020 (the “Act”), acting in its capacity as the
Gibraltar Competition and Markets Authority (the "GCMA").

This guidance sets out the detail of how the GCMA will handle applications for leniency for
civil investigations into infringements by undertakings (the Chapter 1 Prohibition?) and
immunity from prosecution for criminal investigations into cartel offences by individuals®.
Applicants should note from the outset that either or both types of investigation may arise,
regardless of whether the application is made by an undertaking or an individual. Leniency
applicants will be required to cooperate with all relevant enforcement action.

The GCMA’s leniency policy enhances and facilitates its enforcement actions against cartel
conduct. Not only does the policy help to uncover cartels that would otherwise go
undetected, it also encourages firms that have been involved in wrong-doing to provide
first-hand, direct “insider” evidence and to cooperate proactively in the bringing of
successful enforcement action. In return, firms who fully and actively assist the GCMA in
pursuing those purposes may benefit from immunity from, or a reduction in, financial
penalties and cooperating individuals may receive protection from personal sanctions in the
form of immunity from criminal prosecution.

Cartels are agreements and/or concerted practices between two or more competitors, aimed
at restricting competition through, for example, price fixing, market sharing or bid rigging.
They are a damaging form of anti-competitive behaviour and as such are considered very
serious violations of the competition laws. Cartels are detrimental to consumers as they can
raise prices and restrict supply, and in the long term they lead to a loss of competitiveness.

The GCMA considers that businesses and individuals that are willing to “whistle-blow” and
put an end to their participation in a cartel should not be dissuaded from doing so given the
possibility of criminal prosecution and/or high financial penalties to which they are
potentially exposed. Therefore, the GCMA considers that it is in the public interest to grant
favourable treatment to businesses and individuals who bring the existence of cartels to its
attention, in addition to cooperating fully with the investigation.

The benefits of offering leniency as a key part of anti-cartel enforcement action may be
summarised as:

e Detection — promoting the discovery of cartels, which are difficult to detect by
customers, competitors, enforcement agencies or other outsiders.

e Desistence — causing cartels to cease operation, as termination of the cartel activity
is a condition for obtaining lenient treatment.

2 Section 3 of the Competition Act 2020.

3 Section 261 of the Competition Act 2020.



e Deterrence — making sanctioning of cartels more likely, and thereby making cartel
membership less attractive and destabilising cartel arrangements.

e Redress — facilitating compensation for victims, through publicity of otherwise
undetected cartels and a greater likelihood of infringement decisions that can be
used as the basis for compensation claims.

The GCMA's policy in relation to the handling of leniency applications is evolving and the
GCMA reserves the right to depart from this guidance, where it considers it appropriate to
do so in all the circumstances of the particular case. Furthermore, this guidance note does
not attempt to address in advance every conceivable situation which might arise.

It is important that the GCMA continually adapts its approach to leniency
applications to ensure that it is fulfilling its statutory duty in light of a dynamic
and evolving economy. It therefore reserves the right to amend these guidelines
from time to time in line with regulatory experience gained and expertise
acquired.



3. KEY FEATURES OF THE LENIENCY SYSTEM

The key features of the leniency system are:

the availability of confidential guidance on a no-names basis about “hypothetical”
cases on request;

the ability of legal advisers to determine whether immunity is available for their client
prior to the client's identity being revealed;

the availability of “markers” for leniency pending formal agreement on the scope of
leniency protection;

guarantees of criminal immunity for all cooperating current and former employees in
cases where the applicant informs the GCMA of cartel activity that it was not
previously investigating;

the availability of immunity (for undertakings and individuals) or a reduced penalty
for undertakings where an applicant is the first to approach the GCMA but there is
already a pre-existing investigation;

the availability of a reduction of any penalty which might be imposed on applicants
(undertakings) who are not the first to apply and the possibility of immunity for
current or former employees;

the possibility of applications by undertakings or by individuals.

Overview of types of leniency and the application process

The table below summarises the different types of leniency that are available, by reference
to the stage at which the application is made, the level of information provided, the
conditions of leniency and the level of protection available.



Stage of Minimum Conditions (for Level of

application information undertakings and | protection
individuals)

Type A Information must a. Accept Guaranteed

First applicant

No pre-existing
investigation

give the GCMA a
sufficient basis for
taking forward a
credible
investigation

participation in
cartel activity (which
by definition is a
breach of the law)

b. Provide the GCMA
with all the relevant
information,
documents and
evidence

¢. Maintain
continuous and
complete
cooperation
throughout the
investigation

d. Refrain from
further participation
in the cartel activity

e. Must not have
coerced another to
take part in the
cartel

corporate immunity
from financial
penalties

Guaranteed
immunity from
criminal prosecution
for current/former
employees

Stage
application

Minimum
information

Conditions (for
undertakings and
individuals)

Level of

protection

Type B

First applicant

Information must
add significant value
to the GCMA's
investigation

Same as conditions
a, b, ¢, d and e
above

Discretionary
corporate immunity
from financial
penalties, or

Pre-existing reductions of up to

investigation but 100%

prior to draft/final

decision (where Discretionary

applicable) immunity from
criminal prosecution
for  current/former
employees




Stage of | Minimum Conditions (for | Level of protection
application information undertakings and
individuals)
Type C Information must Same as conditions | Discretionary
add significant value | a, b, ¢, and d above | corporate leniency

Second or later to the GCMA's reductions in financial
applicant (or investigation penalties of up to 50%
coercer)

Discretionary immunity
Pre-existing from criminal
investigation but prosecution for
prior to draft/final current/former
decision (where employees
applicable)




4 CARTELS AND DIFFERENT TYPES OF LENIENGY

Cartel activity

Leniency is available to undertakings and individuals who have participated in cartel activity.
Leniency will take the form of full immunity from, or a significant reduction of, the financial
penalty that the GCMA could impose on a business in respect of a breach of the competition
laws through that business’ participation in a cartel. For individuals, leniency can take the
form of immunity from criminal prosecution. It does not however, extend to the other
consequences of infringing the laws, which include the fact that the unlawful agreement is
void and cannot be enforced, and the possibility that third parties, who consider they have
been harmed by the cartel, may lodge a claim for damages in the courts.

If, at any time, the GCMA determines that an applicant who has been granted, or is in the
process of being granted, immunity or leniency subsequently fails to satisfy, in whole or in
part, any of the requirements for immunity or leniency set out in this guideline, including
providing false or misleading information, any immunity or leniency already provided or
awarded will be revoked and any information supplied by the applicant may be used against
them in the GCMA'’s investigation. Moreover, it is an offence to provide false or misleading
information, or to conceal or destroy relevant documents and penalties for breaches can
include significant fines or imprisonment.

A cartel is defined in paragraph 4 of Schedule 5 of the Act.

4.(1) “Cartel means an agreement or concerted practice between two or more competitors
aimed at -

(a) co-ordinating their competitive behaviour in a market; or

(b) otherwise influencing competition in a market;

through practices such as (but not limited to) those listed in subparagraph (2).
(2) Those practices are -

(a) fixing or co-ordinating purchase or selling prices or other trading conditions, including in
relation to intellectual property rights;

(b) allocating production or sales quotas; and

(c) sharing markets and customers, including bid-rigging, restrictions of imports or exports
or anti-competitive actions against other competitors”.

Furthermore, according to section 4(3) of schedule 5 of the Act,

“Cartel leniency programme” means a programme operated by a competition authority
under which -

(a) an undertaking that has participated in a cartel may provide the competition authority
with information about the cartel and the undertaking’s involvement in it; and



(b) if it does so voluntarily and independently of the other cartel members, the competition
authority may give the undertaking immunity from, or a reduction in, a financial penalty
which would otherwise be payable by the undertaking for its participation in the cartel.

The GCMA notes that, cartel activities have as their object the prevention, restriction or
distortion of competition and therefore neither the applicant nor the GCMA will be required
to assess the actual effects of the cartel activity before proceeding with an application.

Leniency in relation to vertical arrangements* is limited to price fixing (for example, resale
price maintenance cases). The GCMA’s leniency policy does not cover other stand-alone
vertical restrictions of competition as these tend to be (at least to an extent) visible on the
market and therefore over time self-detecting. However, where vertical behaviour might be
said to be facilitating horizontal cartel activity, leniency is available in principle to the parties
involved in such behaviour (including the facilitator), as participation in such cartel activity
can lead to exposure to significant sanctions.

Conditions for the grant of leniency

In order to benefit from leniency from financial penalties or immunity from criminal
prosecution, and subject to the limitations on availability described below, an applicant must
meet the following conditions, each of which will apply throughout the application process
and until final determination of any prosecution, infringement decision and resulting appeal
proceedings.

Condition (a) - Admission

Applicants that are undertakings must accept that the undertaking participated in a cartel
activity (which by definition includes an acceptance of an infringement of the law).
Individual applicants must admit committing a cartel offence under section 261 of the Act.

Condition (b) — Information

The applicant must provide the GCMA with all the non-legally privileged information,
documents and evidence available to it regarding the cartel activity.

Condition (c) — Cooperation

The applicant must maintain continuous and complete cooperation throughout the
investigation and until the conclusion of any action (including criminal proceedings and
defending civil or criminal appeals) by the GCMA arising as a result of the investigation.

Condition (d) — Termination

The applicant must refrain from further participation in the cartel activity from the time of
disclosure of the cartel activity to the GCMA (except as may be directed by the GCMA).

4 Vertical agreements are agreements between undertakings, each of which operates, for the purposes of the
agreement, at a different level of the production or distribution chain (for example, between a supplier and a
distributor). They are capable of infringing the Chapter 1 prohibition but do not fall within the scope of the
criminal cartel offence.



Condition (e) — Coercer test

In relation to a grant of immunity®, the applicant must not have taken steps to coerce
another undertaking or individual to take part in the cartel activity.

Availability of different types of leniency

Type A immunity

The first applicant to report and provide evidence of a cartel, when the GCMA does not have
a pre-existing investigation into the reported cartel activity and does not have sufficient
information to establish the existence of the reported cartel activity, will be granted Type A
immunity.

Type A immunity provides:

e guaranteed corporate immunity (that is, total immunity from financial penalties for
infringements of the Chapter 1 Prohibition); together with

e guaranteed immunity from criminal prosecution for all cooperating current and
former employees of the undertaking;

in relation to the reported cartel activity.

The grant of Type A immunity is subject to the applicant meeting the conditions of leniency,
including not having coerced another undertaking or individual to take part in the cartel
activity. Where an applicant has been a coercer, only Type C leniency will be available. The
information provided in relation to condition (b) must, as a minimum, give the GCMA a
sufficient basis for taking forward a credible investigation.

A pre-existing investigation will exist from the point where the GCMA considers it has
reasonable grounds to suspect cartel activity, such that it may conduct an investigation
under one or both of section 12 and section 267 of the Act, and has taken active steps in
relation to that investigation. Active steps may be overt or covert and may or may not
involve the use of statutory information gathering powers. Examples would include (but are
not limited to) voluntary interviews of witnesses, inspections of premises or preparing
applications for warrants.

Type A immunity therefore ceases to be available if:
e the GCMA has a pre-existing investigation into the reported cartel activity;

e the GCMA has previously received a leniency application regarding the reported
cartel activity, whether from an undertaking or an individual; or

e the GCMA has sufficient information to establish the existence of the reported cartel
activity.

> This condition does not apply to Type C leniency for undertakings.
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Type B immunity/leniency

The first applicant to report and provide evidence of a cartel, when the GCMA is conducting
a pre-existing investigation into the reported cartel activity will be a Type B applicant.

Type B applicants will be eligible for:

e discretionary corporate immunity from penalties or reductions in penalty of anything
up to 100 per cent;

e discretionary criminal immunity for cooperating current and former employees of the
undertaking;

in relation to the reported cartel activity.

The grant of any form of immunity or reduction in penalty to a Type B applicant is subject to
the applicant meeting the conditions of leniency, including not having coerced another
undertaking or individual to take part in cartel activity. Where an applicant has been a
coercer only Type C leniency will be available. The information provided in relation to
condition (b) must, as a minimum, add significant value to the GCMA’s investigation, that is,
it must be information which genuinely advances the investigation.

The grant of corporate immunity/reduction in penalties will be assessed independently from
the grant of any individual criminal immunity, noting in particular that there may be
differences in the extent of information already available to the GCMA in relation to the civil
infringement and the related criminal offence. The public interest in granting immunity from
fines may not extend to immunity from criminal prosecution for some or all individuals.

Although Type B does not offer guaranteed immunity, Type B applications made at an early
stage of the GCMA's investigation are inherently more likely to result in the grant of
corporate immunity and/or criminal immunity than late-stage Type B applications or Type C
applications.

The grant of any form of immunity or reductions in penalties to Type B applicants is
discretionary in all circumstances. However, Type B protections will definitely cease to be
available where:

e the GCMA has previously received a leniency application regarding the reported
cartel activity; or

¢ the GCMA has sufficient information to establish the existence of the reported cartel
activity.
Type C leniency
In circumstances where another applicant has already reported the cartel activity, or where
the applicant has coerced another undertaking or individual to participate in the cartel

activity, only Type C leniency is available. The grant of Type C leniency is always
discretionary.
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In the Type C position, the applicant will be eligible for:
e discretionary reductions in corporate penalties of up to 50 per cent;
e discretionary criminal immunity to current or former employees.

The grant of Type C leniency is subject to the applicant meeting the conditions of leniency,
save for Condition (e) (coercer test). The information provided in relation to condition (b)
must, as @ minimum, add significant value to the GCMA's investigation, that is, it must be
information which genuinely advances the investigation.

The grant of a reduction in a corporate penalty will be assessed independently from the
grant of any individual criminal immunity, noting that there may be differences in the extent
of information already available to the GCMA in relation to the civil infringement and the
related criminal offence. The public interest in granting a reduction in fines may not extend
to immunity from criminal prosecution for any individuals.

In circumstances where the GCMA has sufficient information to establish the existence of
the reported cartel activity in relation to an applicant, such that it could prove the
involvement of that applicant in cartel activity, the GCMA is highly unlikely to exercise its
discretion to grant leniency, but may do so where it considers that the public interest is best
served by using information and cooperation from the applicant to prove the participation by
others in the cartel.

Cessation of availability of leniency generally

The GCMA will not accept leniency applications from undertakings after the GCMA has
issued a draft or final decision (where applicable) in relation to the reported cartel activity.
The GCMA will not accept immunity applications from an individual after that individual has
been charged with a cartel offence in relation to the reported cartel activity.

In exercising its discretion in relation to the grant of immunity or leniency in cases where it
has a pre-existing investigation into cartel activity, the GCMA may in some cases conclude
that it will no longer accept any further leniency applications.

This may be because the GCMA considers that it already has sufficient information to
establish the infringement or offence in relation to all relevant parties, or that any additional
information is unlikely to add significant added value such as to justify the resources
necessary to handle the application, or that it would not be a priority for the GCMA to
extend the investigation beyond its existing scope.

Maintaining confidentiality
In order to avoid “tipping off” other parties to the reported cartel activity of the likelihood of
an GCMA investigation, it is essential that applicants maintain complete confidentiality of the

fact that they have applied for leniency, or even that a leniency application is in
contemplation.
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Clearly the need for the utmost confidentiality arises from the GCMA's desire to maintain the
element of surprise should it wish to use its statutory powers such as those relating to
inspections and searches.
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2. AVAILABILITY AND INITIAL APPLICATION

Ascertaining the availability of Type A immunity

Before making a leniency application, and if the undertaking is not aware of a pre-existing
investigation, undertakings may wish to ascertain whether guaranteed immunity (Type A) is
available. This can be done by either a representative from the undertaking or its legal
adviser. You will be asked for the following information and essential commitments:

a) Confirmation from the legal adviser or representative of the undertaking that he/she has
instructions to apply for Type A immunity if it is available and that the undertaking
understands that such an application will entail a commitment to cooperate with the GCMA
in any subsequent investigation.

b) Confirmation that there is a “concrete basis” for the suspicion of cartel activity. A
“concrete basis” for suspecting cartel activity can take many forms but might include, for
example, documentary evidence which plainly indicates the existence of a cartel, or
information from a potential witness alleging cartel activity or both.

¢) Confirmation that the undertaking has a genuine intention to confess. This means that
there must be an acceptance by the undertaking that, as a matter of fact and law, the
available information suggests that it has been engaged in cartel conduct in breach of the
Chapter 1 prohibition and/or possibly committed a cartel offence pursuant to section 261 of
the Act.

d) Specify the relevant sector, dates and broad nature of the cartel activity, or otherwise
provide sufficient information to allow the GCMA to determine whether there is a pre-
existing civil and/or criminal investigation and/or a pre-existing leniency applicant. The level
of detail required will depend on whether there have been previous investigations or
applications in the sector.

e) The name and telephone number of the person making the enquiry. The name of the
undertaking or individual that they represent does not need to be disclosed at this point (no-
names enquiry).

The GCMA will then make an assessment and confirm whether or not Type A immunity is in
principle available. If Type A immunity is not available, the applicant is free to consider all
the available options, including whether to submit an application for Type B or C leniency or
whether to withdraw without its identity having been made known to the GCMA. The GCMA
will not use for any other purpose information that a would-be leniency applicant has
provided to enable the GCMA to establish whether any type of leniency is available.

If Type A immunity is available, the legal adviser/representative must disclose the identity of
the applicant in order to grant a preliminary marker. The preliminary marker will then be
given (that is, a marker pending consideration of the full application package). This will be
operational from the moment the applicant's identity has been disclosed to the GCMA, and
from that time on, no other Type A or B marker® will be granted for the same cartel activity,
unless the preliminary marker is subsequently rejected.

6 Type A and B markers are only available for first applicants only.
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Obtaining a marker when an investigation has started

In the event that the prospective applicant is already aware of an investigation into the
cartel activity, it may wish to contact the GCMA to ascertain whether any form of immunity
or leniency is in principle available.

The GCMA will, where possible, give prospective applicants an indication of whether the
applicant is in the Type B position and if so, whether corporate immunity and/or criminal
immunity are in principle available, before the undertaking's identity is revealed.

If the GCMA states that Type B corporate immunity and/or criminal immunity is indeed
available in principle, the would-be applicant can then seek to establish whether the
information it can provide would be sufficient to warrant a marker for Type B immunity in its
particular case by specifying the form and substance of the information it expects to be in a
position to provide to the GCMA’. The GCMA will then advise whether, if such evidence were
to be provided, it would be minded to grant immunity (corporate and/or criminal) or only a
reduction in penalties. In principle, there is no reason why this cannot be done on a no-
names basis. However, there would be no marker protection until disclosure of the
applicant's identity.

If the GCMA already has one or more previous leniency applications in relation to the cartel
activity, only Type C markers will be available. In some circumstances, the GCMA will have
determined that it is not prepared to accept any further leniency applications, and will
respond to enquiries accordingly.

If leniency, of whatever type, is in principle available, the legal adviser/representative must
disclose the identity of the applicant to obtain a preliminary marker (that is, a marker
pending consideration of the full application package). This will be operational from the
moment the applicant's identity has been disclosed to the GCMA.

In order to obtain a preliminary marker, the GCMA will request the information required, as
set out in the checklist found in the Annex, which should be followed by the application
package (see below).

Note that the grant of a Type B or Type C preliminary marker will always be subject to
applicants continuing to meet the conditions of leniency, and the information provided by
the applicant adding significant value to the GCMA's investigation.

Application package and next steps

Following the grant of a preliminary marker, the GCMA and the applicant will discuss the
timing and process for the prompt provision by the applicant of the application package. The
minimum contents of the package are set out in the Annex. In complex or particularly
urgent cases, the GCMA may ask for certain information or material to be provided
promptly, followed by the full package at a later date.

7 The GCMA will be sensible about comparing this indication with the information actually given subsequently
(that is, in the application package and beyond). Some variation is acceptable provided that, overall, the initial
information does not turn out to have been misleading in a material way and the information actually provided
has, in fact, added significant value and genuinely advanced the GCMA's investigation.
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If the cartel activity is ongoing, the GCMA and the applicant will also discuss cessation of the
cartel activity without tipping off others and/or any requirement by the GCMA for the
applicant to continue to participate in the cartel.

Joint approaches for leniency not accepted

The GCMA will generally not accept joint approaches made simultaneously by or on behalf of
two or more undertakings participating in the same cartel activity. If the GCMA were to
receive such approaches, the would-be applicants would not be able to “share” Type A
immunity and the GCMA would not be able to confirm that a particular undertaking was the
'first' to apply and so grant it a marker for Type A (or Type B) immunity. Moreover,
undertakings who discuss a possible leniency application with other participants in the cartel
activity are at risk of being found to have acted in bad faith by having tipped off others of
their intended approach to the GCMA.

Information to be provided by leniency applicants

Leniency applicants must provide all non-legally privileged information, documents and
evidence available to them regarding the existence and activities of the reported cartel
activity (hereafter referred to as the 'relevant information').

As mentioned above, a checklist of specific information that will be required in every case is
included in the Annex, but this should not be interpreted as a limitation on the previous
paragraph.

The requirement to provide all relevant information should be interpreted widely so as to
include any information, in whatever form, which is capable of having some reasonable
bearing on the GCMA'’s investigation of the cartel. As well as pre-existing documents, this
will include the provision of evidence from current and former employees, including the
provision of witness statements by them as may be required by the GCMA.

After receipt of the application package, the GCMA will give advice to the applicant on the
broad categories of information the GCMA considers are likely to be relevant in the context
of the particular case and the form in which any further information should be provided. The
GCMA may also advise the applicant on the steps which the GCMA will take directly and
actions which it expects the applicant should undertake as part of its ongoing cooperation.
This guidance will be regularly updated and/or refined through ongoing dialogue between
the GCMA and the applicant as the GCMA's investigation progresses.

Information insufficient for a credible investigation (Type A)

Information provided by applicants for Type A immunity must, as a minimum give the
GCMA's a sufficient basis for taking forward a credible investigation. If, after a reasonable
opportunity following the initial application package (the duration of which will be assessed
on a case-by-case basis), the relevant information provided by the applicant does not meet
this minimum threshold, the GCMA will withdraw the applicant's marker. Before withdrawing
the marker, the GCMA will discuss with the applicant's representative its assessment that it
does not have a basis for taking forward a credible investigation and consider with the

15



applicant's representative any options or possibilities for producing sufficient evidence to
reach that threshold.

Information does not add significant value (Types B and C)

Information provided by Type B and Type C applicants must, as a minimum, be such that it
adds “significant value” to the GCMA'’s investigation, that is, it must genuinely advance the
investigation.

If, after examining the information provided by the applicant and the material obtained from
other sources prior to the application, the GCMA considers that the relevant information
provided by the applicant does not meet this minimum threshold, the GCMA will withdraw
the applicant's marker. Before withdrawing the marker, the GCMA will discuss with the
applicant's representative its assessment that the information provided does not add
significant value and consider with the applicant's representative any options or possibilities
for producing sufficient evidence to reach that threshold.

16



b. LENIENCY AGREEMENT

Timing of leniency agreements

Leniency agreements will be signed in the later stages of the GCMA’s investigation, shortly
prior to the issue of the draft or final decision (where applicable), or shortly before any
individuals are charged with the cartel offence. At this point in time, the GCMA will have
received and assessed substantially all of the information that is relevant to its case, and will
accordingly be in a position to ascertain the necessary scope/characterisation of the cartel
activity to be covered in the leniency agreement and the relevant legal entities that need to
benefit from leniency protection.

The GCMA will share its proposals as to scope/characterisation with the applicant and
applicants will have an opportunity to comment and discuss the proposed
scope/characterisation.

Furthermore, before signing the leniency agreement, the GCMA will need to be and remain
satisfied that the conditions for the grant of leniency have been and continue to be met,
namely the continued acceptance of participation in cartel activity, the information
requirements set out above, the requirement of continuous and complete cooperation, that
the applicant has refrained from any further participation in the cartel and, in relation to
immunity agreements, that the applicant was not a coercer.
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ANNEX

The table below provides a list of information requirements for a leniency application.
Leniency applicants must provide all non-legally privileged information, documents and
evidence available to them regarding the existence and activities of the reported cartel
activity i.e. the “relevant information”.

This checklist identifies specific information that will be required in every case, but this
should not be interpreted as a limitation on the requirement to provide all relevant

information.
Information regarding | Other
cartel information/confirmations
Confidential guidance Sufficient details to enable | Name and contact telephone
the GCMA to give the|number of enquirer (legal
guidance required. The | adviser or representative of

identity of the undertaking
does not need to be
disclosed at this point (no
names enquiry)

the undertaking)

Information
cartel

regarding

Other
information/confirmations

Immunity
enquiry

availability

Specify the relevant sector,
dates and broad nature of
the activity or otherwise
provide sufficient
information to allow the
GCMA to determine whether
there is a pre-existing
investigation and/or pre-
existing leniency applicant

The level of detail required
will depend on whether
there have been previous
investigations or applications
in the sector

The identity of the
undertaking does not need
to be disclosed at this point
(no names enquiry)

Name and telephone number
of the person making the

enquiry

Confirm that the legal adviser
has instructions to apply for
Type A or B immunity if it is
available (Type C may be
requested of A or B is not
available)

Confirm that the undertaking
understands that such an

application will entail a
commitment to cooperate
with the GCMA in any

subsequent investigation

Confirm that there is a
“concrete basis” for the
suspicion of cartel activity

Confirm that the undertaking
has a genuine intention to
confess
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Information regarding | Other

cartel information/confirmations
Application for marker All the information required | Contact names and details for
(all types of leniency) under the immunity | the undertaking and its legal

availability enquiry above

The identity of the applicant

representative/s

Information on whether those
or any other legal advisers
represent any individual
employees of the applicant
undertaking

Information regarding | Other
cartel information/confirmations
On confirmation of the | The GCMA may direct | Signed commitment from the

marker

further searches/enquiries to
be made at this stage

applicant to complete and
continuous cooperation

Information regarding | Other
cartel information/confirmations
Application package All  relevant documentary | All of the above in a written

evidence including:

e Type of arrangement

e Affected product
markets/s

e Dates (is it on-
going?)

e Evidence uncovered
so far (sufficient to

give a “concrete
basis” for suspicion
of cartel activity,
describe form and
substance

e Names and locations
of employees
involved

statement

Description of enquiries and
searches conduced so far by
the applicant or its legal
advisers
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To the extent known, names
and locations of other
undertakings and individuals
involved

Clarity on which aspects are
facts supported by evidence,

assumptions, likely
explanations, gaps in
knowledge

Names of employees who
may give evidence, with an
outline of matters of which
they have personal
knowledge

Information regarding | Other

cartel information/confirmations
On-going throughout | Applicant must continue to | Description  of  on-going
investigation and | provide any emerging | enquiries and searches
enforcement relevant conducted by the applicant or

proceedings (before and
after signing the leniency
agreement)

evidence/information

Individual witnesses must be
made available (promptly on
request) for interviews by
the GCMA and to sign
witness statements

its legal advisers
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CONTACT LS

Gibraltar Requlatory Authority
Gibraltar Competition and Markets Authority

2nd Floor, Eurotowers 4, | Europort Road, Gibraltar

O 30 20074638
@ competition@gra.qgi

@ wougrag
OND



https://www.youtube.com/channel/UCO958LkccAK48VwKvKS5Djg
https://www.facebook.com/GibraltarRegulatoryAuthority
https://twitter.com/gibregauthority
https://www.linkedin.com/company/gibraltar-regulatory-authority

