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FOREWORD

The Gibraltar Competition and Markets Authority
(the "GCMA”) is consulting on a series of guidance
documents and statements of policy in relation to
Investigation procedures, mergers, cartels and
penalties.

In accordance with the Competition Act 2020, the
GCMA has a legal obligation to prepare and
publish  guidance on its powers and
responsibilities regarding different areas of
competition law. It also has a duty to consult on
some of these documents.

This consultation shall remain open until Friday
28" February 2025,
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|. INTRODUECTION

The Gibraltar Regulatory Authority (the “Authority”) is designated as the competent authority
for the promotion and enforcement of competition law in Gibraltar. Pursuant to such
designation, the Authority must discharge all the functions, duties and obligations in
accordance with the Competition Act 2020 (the “Act”), acting in its capacity as the Gibraltar
Competition and Markets Authority (the "GCMA").

The GCMA'’s primary responsibilities are to promote competition, protect consumers and
safeguard the economy of Gibraltar. It is founded on the principle that competition
provides the best incentive for businesses to become more efficient, innovative and flexible in
order to operate in the long-term interests of consumers. In turn, one of the fundamental
requirements for the efficient operation of markets is that consumers are well informed and
able to act in their own self-interest to purchase goods and services that best meet their needs
and budgets.

In accordance with the Act, the GCMA has a duty to provide public awareness on the ways in
which competition may benefit consumers and the economy of Gibraltar. Issuing information
and advice to the relevant Government Minister or any public authority, also forms part of its
role. Furthermore, the GCMA has a legal obligation to prepare and publish guidance material
and statements of policy (“Guidelines”) on its responsibilities and use of its powers regarding
its investigation procedures, interim measures in merger cases, cartel prosecutions and
administrative penalties. The GCMA also considers it good practice to consult on certain
documents even though these may not be subject to the same obligations.

Before publication or revision of the Guidelines, the GCMA will be consulting with any such
persons it considers appropriate. These persons may include, but are not limited to, other
regulatory authorities, legal practitioners, business associations, individual businesses and
their customers, and the general public. Additionally, some Guidelines also require
consultation with the Minister for Business or the Attorney General.

This consultation deals with five Guidelines which the GCMA intends to publish. The draft
Guidelines are contained in separate documents and should be read in conjunction with this
consultation.

These are:

(a) Investigation Procedures;

(b) Interim Measures in Merger Investigations;

(c) Applications for Leniency in Cartel Cases;

(d) Cartel Prosecutions;

(e) Administrative Penalties.



2. CONSULTATION PROCESS

The five draft Guidelines which the GCMA is consulting on, are listed and summarised below.
Each summary provides a snapshot of what each document consists of and will help you
decide if you wish to contribute to the consultation process. Interested stakeholders are
requested to read the draft Guidelines provided under separate cover! and answer the
questions under each relevant section?. It is important that the questions are answered clearly
with as much information as possible. The GCMA will take the utmost account of all the
comments received and these will help formulate its conclusions in relation to the Guidelines.
Once finalised, these will be published on the Authority’'s website and will help inform
undertakings, their customers and the general public on these areas of competition law.

Summary of draft guidelines
Investigation procedures

This guidance document provides general information for the business and legal communities
and other interested parties on the processes that the GCMA uses when using its powers
under the Act to investigate suspected infringements of competition law. The Act prohibits, in
certain circumstances, agreements, decisions and concerted practices which prevent, restrict
or distort competition (the Chapter 1 prohibition®) and conduct which constitutes an abuse of
a dominant position (the Chapter 2 prohibition?).

Interim measures in merger cases

This policy statement has been issued under section 153(1) of the Act which stipulates that
the GCMA must prepare and publish a statement of policy in relation to the use of its powers
under section 1513, insofar as they relate to interim measures, and section 152°. This policy
is intended for merging parties and for legal representatives advising on a transaction where
interim measures may be relevant.

Applications for leniency in cartel cases

This guidance sets out the detail of how the GCMA will handle applications for leniency for
civil investigations into infringements by undertakings (the Chapter 1 Prohibition’) and

1 These will also be available on the Authority’s website.

2 Please see section 3 below.

3 Section 3 of the Competition Act 2020.

4 Section 10 of the Competition Act 2020.

> Rights to enforce undertakings and orders.

6 Penalties imposed for failure to comply with interim measures.

7 Section 3 of the Competition Act 2020.



immunity from prosecution for criminal investigations into cartel offences by individuals®. The
GCMA’s leniency policy enhances and facilitates its enforcement actions against cartel conduct.

Cartel prosecutions

This guidance is issued under section 266(1) of the Act, which stipulates that the GCMA must
prepare and publish guidance on the principles to be applied in determining, in any case,
whether proceedings for a criminal cartel offence under the Act should be instituted.

Administrative penalties

This document sets out the GCMA'’s statement of policy regarding its powers under section 42
of the Act to impose penalties on a person who fails to comply with a requirement imposed
under:

Section 14 — Investigations: powers to require documents and information;
Section 15 — Investigations: power to ask questions;

Section 16 — Power to enter business premises without a warrant;

Section 17 — Power to enter business premises under a warrant;

Section 18 — Power to enter domestic premises under a warrant;

Section 41 — Information relating to transferred EU anti-trust commitments and transferred
EU anti-trust directions.

The GCMA’s powers above relate to its investigations into the Chapter 1 and Chapter 2
prohibitions as set out in section 12 of the Act. These prohibitions deal with agreements
between undertakings and the abuse of dominance respectively.

The GCMA looks forward to establishing close connections with industry and informing and
educating the general public in a positive and constructive manner. We encourage all parties
concerned to participate in this consultation, as the challenges of steering competition policy
in a small jurisdiction can be considerable and the opportunities available to make a difference
reinforce the need for open exchanges of information and dialogue to realise these benefits.

The GCMA invites all interested parties to provide comments on the questions set out in this
public consultation (see section 3 below). The deadline for submission of comments is Friday
28 February 2025. However, if you require additional time, please contact the GCMA on
the email below and any requests made by Friday 31t January 2025 will be considered on a
case-by-case basis.

In order to promote further openness and transparency, the GCMA will publish the names of
all respondents and a summary of their responses on the Authority’s website. Please note that
this is subject to confidentiality. Respondents are asked to clearly identify material which is to
be treated as confidential. Please submit your comments via email to competition@gra.

8 Section 261 of the Competition Act 2020.



3. CONSULTATION QUESTIONS

Please find below a list of questions specific to each draft guideline being consulted upon.
Each question can be found under the relevant section and title of each document. The
consultation questions must therefore be read in conjunction with the Guidelines they refer
to.

Investigation procedures

Section 3. Key stages of an investigation

Q1. Are the key stages of an investigation simple and easy to understand? If not, please
explain why.

Section 4. Sources of investigations

Q2. Do you agree with the methods by which the GCMA can initiate an investigation? If not,
please explain why.

Section 5. Opening a formal investigation

Q3. Do you have any comments on how the GCMA opens a formal investigation?
Section 6. Powers of investigation

Q4. Do you agree with the GCMA's powers of investigation? If not, please explain why.
Section 7. Limits on the GCMA's powers of investigation

Q5. Are the limits on the GCMA's powers of investigation correctly explained? If not, please
explain why.

Section 8. Taking urgent action

Q6. Do you agree with the GCMA’s procedures to take urgent action? If not, please explain
why.

Section 9. Investigation Outcomes

Q7. Has the GCMA set out its investigation outcomes appropriately? If not, please explain
why.

Section 10. Provisional Findings
Q8. Do you have any comments on how the GCMA issues its provisional findings?
Section 11. The final decision

Q9. Do you agree with how the GCMA issues its final decisions? If not, please explain why.



Section 12, Settlement

Q10. Have the settlement procedures been clearly explained? If not, please explain why.
Section 13. Appeals

Q11. Do you understand the appeals process? If not, please explain why.

Annex

Q12. Do you agree with how the declaration of truth has been drafted? If not, please explain
why.

General comments

Q13. Do you have any additional comments in relation to the Investigation Procedures
guidelines?

Interim measures in merger cases

Section 4. Timing and implementation of interim measures

Q1. In your view, have the timing and implementation of interim measures been accurately
explained? If not, please explain why.

Section 5. Derogations
Q2. Do you agree with the GCMA's approach to derogations? If not, please explain why.
Section 6. Unwinding integration

Q3. Has the process of unwinding integration been appropriately considered? If not, please
explain why.

Section 7. Revoking interim measures and granting derogations
Q4. Do you have any views on the GCMA’s measures and derogations under this section?
Section 8. Compliance statements and enforcement

Q5. Do you agree with the processes involving compliance and enforcement? If not, please
explain why.

Section 9. Penalties

Q6. Has the GCMA properly considered the imposition and level of penalties? If not, please
explain why.

Section 10. Procedure

Q7. Do you have any issues with the GCMA’s procedures under this section?



General comments

Q8. Do you have any additional comments in relation to the Interim Measures in Merger
Investigations policy statement?

Applications for leniency in cartel cases

Section 3. Key features of the leniency system

Q1. Have the key features of the leniency system been appropriately presented and
considered? If not, please explain why.

Section 4. Cartels and difference types of leniency

Q2. Do you agree with the GCMA's assessment of cartel activity and the different types of
leniency? If not, please explain why.

Section 5. Availability and initial application
Q3. Do you have any views on the availability and initial application of leniency?
Section 6. Leniency agreement

Q4. Are you satisfied with the information that the GCMA has provided with respect to the
timing of leniency agreements? If not, please explain why.

Annex

Q5. Are the information requirements easy and simple to understand? If not, please explain
why.

General comments

Q6. Do you have any additional comments in relation to the policy statement on Applications
for Leniency in Cartel Cases?

Cartel prosecutions

Section 4. The decision-making process

Q1. Do you agree with how the GCMA has set out the decision-making processes?

Q2. Do you have any additional comments in relation to the Cartel Prosecutions guidelines?



Administrative penalties
Section 4. Statement of policy on administrative penalties

Q1. Has the GCMA properly considered the type and level of penalties? If not, please explain
why.

Section 5. Procedure
Q2. Do you agree with the GCMA’s procedures under this section? If not, please explain why.
General comments

Q3. Do you have any additional comments in relation to the Administrative Penalties policy
statement?



CONTACT LS

hibraltar Requlatory Authaority
Gibraltar Competition and Markets Authority

Znd Floor, Eurotowers 4, | Europort Road, Gibraltar

O  (350) 20074836
@ competition@gra.gi

B wwireg
ONDO



https://www.youtube.com/channel/UCO958LkccAK48VwKvKS5Djg
https://www.facebook.com/GibraltarRegulatoryAuthority
https://twitter.com/gibregauthority
https://www.linkedin.com/company/gibraltar-regulatory-authority

